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02-03-2022 Both sides are represented.

Today is fixed for order.

Vide petition no. 199/2019,  based on which
the instant Misc(J) Case has been registered,
the petitioner has filed an application under
section  47  of  CPC for  dismissing  execution
proceedings  in  Title  Execution  case  no.
16/2018  on  ground  that  the  final  decree
passed  in  T.S  case  no.  95/2009  is  not  in
accordance the preliminary decree passed in
the said suit. 

Heard both sides.

Perusal of the said petition reveals that the
petitioner  has  submitted  objection  on  the
ground that the preliminary decree passed in
Title  Suit  no.  95/2009  does  not  state
regarding demolition of house and structure
in the suit land, whereas the final decree, it is
mentioned so.

Opposite  party  has  filed  written  objection
contending that the instant proceedings have
been initiated by  the  petitioner  in  order  to Contd...

                                                           



 

02-03-2022
Contd...

delay the process of execution.

Opposite  parties  have  contended  that  the
petitioners did not prefer appeal against the
final decree passed in Title Suit no. 95/2009
and it is only at the stage of execution that
the  opposite  parties  have  initiated
proceedings  objecting  to  the  process  of
execution on ground of final decree not being
in consonance with the preliminary decree. 

Further, the opposite parties have contended
that the opposite parties had been decreed to
have possession of 1/4th share in schedule A
and 1/5th share in Schedule B and without
demolishing  of  structure  thereon,  it  is  not
possible  to  take  possession of  suit  land  by
the opposite parties. 

Also, perusal of the case record reveals that
after  preliminary  decree  for  partition  was
passed  in  Title  Suit  95/2009;  report  was
called  from  the  collector  by  the  Court  on
basis of which final decree was passed. 

As per section 47 of CPC, the executing Court
can not go behind the decree. In the instant
case  the  final  has  been  passed  after  due
consideration  of  the  report  called  from the
Collection,  Tezpur,  Sonitpur  subsequent  to
preliminarily  decree  passed  by  in  T.S.
95/2009.

It is to be noted that a decree passed by a
Court  of  competent  jurisdiction  cannot  be
denuded  of  its  efficacy  by  any  collateral
attack or  in incidental  proceedings example
execution proceedings. [Rafique Bibi V Sayed
Waliuddin, AIR 2003 SC 3789].

Further,  in  the  instant  case  the  decree
passed in T.S 95/2009 is not a nullity nor was

                                                           



 

02.03.2022
Contd..

passed without jurisdiction. The contention of
the  petitioner  is  that  the  final  decree
mentioned about demolition of  structure on
suit  land  where  as  the  preliminary  decree
does not state  so.  At  this  point  it  is  to  be
noted that the final decree was passed by the
Court  after  due consideration  of  the  report
received from the collector subsequent to the
preliminary decree.

Hence, it is not deemed fit to interfere with
the decree as is stands for in T.S 95/2009.

Considering the above position of law and the
surrounding facts and circumstances the said
petition is hereby rejected.

Accordingly,  the  instant  case  is  hereby
disposed of.

 

                                                           



 

to  vacate  ex-parte  order  dated  25.11.2021
against  defendant  no.  2.  Vide  the  said
petition defendant no. 2 has submitted that
he  could  not  appear  in  Court  due  to
prevailing Covid-19 situation and has hence
prayed for grant of opportunity to file written
statement on their behalf.

Heard. Perused.

Copy  has  been  furnished  to  the  opposite
party/ies and have no objection regarding the
same.

As per Order IX, Rule 7 of the Code of Civil
Procedure -

“Procedure where defendant appears on day
of  adjourned  hearing  and  assigns  good
cause for  previous non appearance,  where
the Court has adjourned the hearing of the
suit  ex  parte,  and  the  defendant,  at  or
before  such  hearing,  appears  and  assigns
good cause for his previous non appearance,
he  may,  upon  such  terms  as  the  Court
directs as to costs or otherwise, be heard in
answer to the suit as if he had appeared on
the day fixed for this appearance.” 

In  the  instant  case  defendant  no.  2  has
assigned the situation of Covid-19 pandemic
as  being  the  hindrance  behind  his  non
appearance in Court.

Hence,  considering  the  said  cause  behind
absence, it is deemed fit to vacate the order
dated 25.11.2021 in light of Order IX, Rule 7.

Hence, for the interest of justice and equity
and for fair adjudication of the trial, the said
petition is allowed to the extent of vacating
the order dated 25.11.2021

                                                           



 

However,  as  far  as  written  statement  is
concerned it is to be noted that as per the
direction  of  the  Hon'ble  Supreme  Court  in
SUO MOTU WRIT PETITION (C) NO. 3 OF
2020 “In  cases  where  the  limitation  would
have  expired  during  the  period  between
15.03.2020  till  28.02.2022,  notwithstanding
the  actual  balance  period  of  limitation
remaining, all persons shall have a limitation
period of  90 days from 01.03.2022. In the
event the actual balance period of limitation
remaining,  with  effect  from  01.03.2022  is
greater than 90 days, that longer period shall
apply.”

Considering  the  above  the  said  petition  is
hereby allowed to submit written statement
by  defendant no. 2.

The Misc(J) case is hereby disposed of. 

                                                           


